2.  If so, whether the Complainant suffered adverse
action as the result of the protected activity.

3.  If so, to what relief is he entitled.

Conclussions of Law

Complainant and Respondent are protected by and subject to
the provisions of the Act, Complainant as a miner and the
Repondent as the operator.

The Commission, in a recent decision, Goff v. Youghiogheny
& Ohio Coal Company, 8 FMSHRC 1860 (December 1986), reiterated
the legal standards to be applied in a case where a miner has
alleged acts of discrimination. The Commission, Gof f supra at
1863, stated as follow:

A complaining miner establishes a prima facie case of
prohibited discrimination under the Mine Act by proving
that he engaged in protected activity and that the
adverse action complained of was motivated in any part
by that activity.  Pasula, 2 FMSHRC at 2797-2800;
Secretary on behalf of Robinette v. United Castle Coal
Co., 3 FMSHRC 803, 817-18 (April 1981).  The operator
may rebut the prima facie case by showing either .that
no protected activity occurred or that the adverse
action was not motivated in any part by protected activ-
ity-  Robinette, 3 PMSHRC at 818 n. 20.  See also
Donovan v. Stafford Constr. Co., 732 F.2d 954, 958-59
(D.C. Cir 1984); Boich v. MSHRC, 719 F.2d 194, 195-96
(6th Cir. 1983) (specifically approving the
Commission's Pasula-Robinette test).

Protected Activity

Thurman's complaints to Swisher on or about March 10, 1986
with regard to the lack of an outside man, and complaints the
following Thursday that there was an incidence whereby a miner
was operated with only four men in the section, both contained
allegations of safety violiations and as such are considered
protected activities.  The balance of the complaints made to
Swisher, Haggard, and Lindsey, all had to do with allegation of
harrassment by Thurman's co-employees, were not protected
activities (see Jimmy Sizemore and David Rife v. Dollar Branch
Coal Company, 5 FMSHRC 1251 (July 1983)).  In the same way
complaints to Swisher and Haggard with regard to co-workers
taking Respondent's coal, are not safety related and thus are not
'protected activities.

422ne of the day shift men wanted to trade with Thurman
